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On August 2, 2019, Complainant, Bernheim Arboretum and Research Forest 

(Bernheim Arboretum), filed a complaint against Defendant, Louisville Gas and Electric 

Company (LG&E). The complaint alleges that Bernheim Arboretum owns property in 

Bullitt County and that LG&E has threatened to exercise eminent domain authority to 

condemn Bernheim Arboretum's property to construct a natural gas pipeline. Bernheim 

Arboretum asserts that it has been injured and aggrieved by the actions of LG&E and the 

Commission stemming from a June 22, 2017 decision by the Commission in Case No. 

2016-00371 to grant LG&E a Certificate of Public Convenience and Necessity (CPCN) to 

construct a natural gas pipeline in Bullitt County.1 

After receipt and review of the complaint, the Commission entered an Order on 

August 20, 2019, establishing a briefing schedule to allow Bernheim Arboretum and 

1 Case No. 2016-00371, Application of Louisville Gas and Electric Company for an Adjustment of 
its Electric and Gas Rates and for Certificates of Public Convenience and Necessity (Ky. PSC June 22, 
2017) . 



LG&E to submit briefs addressing the following two issues: 1) whether Bernheim 

Arboretum has standing to claim that notice is required upon the filing of a CPCN 

application for a natural gas pipeline and that it would be entitled to receive notice of a 

CPCN application by LG&E for construction of the Bullitt County natural gas pipeline; and 

2) whether Bernheim Arboretum has a protected property interest, or any other legally 

recognized interest, that was allegedly violated by the Commission's June 22, 2017 Order 

in Case No. 2016-00371, and which now creates standing to challenge and seek review 

of the findings of fact and conclusions of law set forth in that Order regarding LG&E's 

need for the Bullitt County pipeline.2 The August 20, 2019 Order in this matter provided 

that the Commission would take under consideration the issue of whether the instant 

complaint establishes a prima facie case once briefing has been completed. 

On September 9, 2019, Bernheim Arboretum filed its brief in support of its position 

that its complaint establishes a prima facie case. Bernheim Arboretum states that it has 

standing to assert the claims made in its compliant. In particular, Bernheim Arboretum 

contends that it has standing to claim that notice is required upon the fi ling of a CPCN 

application for a natural gas pipeline and that it would be entitled to receive notice of a 

CPCN application by LG&E for the construction of the Bullitt County pipeline. Bernheim 

Arboretum maintains that there is no requi rement that it must have owned property, or 

2 The Attorney General of the Commonwealth of Kentucky, by and through the Office of Rate 
Intervention (Attorney General), was granted intervention in the instant complaint case pursuant to the 
Commission's August 21, 2019 Order. That Order permitted the Attorney General an opportunity to also 
file a brief to address the two standing issues. The Attorney General did not file a brief on the issue of 
standing. The August 21 , 2019 Order also held in abeyance the Attorney General's motion to expand the 
scope of the complaint until a determination has been made as to whether the complaint established a 
prima facie case. The August 21, 2019 Order also found that separate procedural Order will be issued to 
establish deadlines for the fil ing of response and reply to the Attorney General's request to expand the 
scope of the complaint should the Commission determines that the complaint has established a prima facie 
case. 
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had a property interest at the time LG&E was granted a CPCN for the Bullitt County 

pipeline, to provide it standing to now assert the claims raised in its complaint. Rather, 

Bernheim Arboretum asserts that it has standing now because it is currently suffering 

harm to its legal interests as a result of the Commission's 2017 decision to grant LG&E a 

CPCN to construct the Bullitt County pipeline. Bernheim Arboretum argues that it has 

legitimate safety concerns and, as an LG&E customer, cost concerns related to the 

subject pipeline. 

Bernheim Arboretum notes that its purpose is to connect people with nature and 

that it is obligated to protect its property and ensure the safety of its guests and 

employees. As such, Bernheim Arboretum states that it has an interest in receiving 

reliable and safe gas service from LG&E. Bernheim Arboretum also notes that its cost 

concerns stem from the fact that the cost of the Bullitt County pipeline has already 

increased from an initial estimate of $27.6 million to a current estimate of $38.7 million. 

Bernheim Arboretum next argues that it had standing to intervene in Case No. 

2016-00371 , but was unreasonably denied notice of LG&E's application for a CPCN 

because LG&E never applied for a CPCN. Bernheim Arboretum thus contends that the 

Commission's decision to grant a CPCN to LG&E for the Bullitt County pipeline was in 

violation of the requirements of KRS 278.020, 807 KAR 5:001 , Section 14(1), and 807 

KAR 5:001 , Section 15(2). Bernheim Arboretum asserts that LG&E's failure to apply for 

a CPCN deprived LG&E's customers, including Bernheim Arboretum, of any notice that 

LG&E was proposing to construct the Bullitt County pipeline. Bernheim Arboretum 

contends that by awarding LG&E a CPCN without requiring LG&E to apply for a CPCN 

pursuant to KRS 278.020, LG&E and the Commission failed to afford any notice or public 
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hearing for all interested parties, including Bernheim Arboretum , as contemplated by KRS 

278.020(1 )(b) . 

Bernheim Arboretum maintains that if LG&E had provided notice of an application 

for a CPCN, it would have had standing to intervene in such a proceeding. Bernheim 

Arboretum claims that it has been deprived of due process of law through the 

Commission's failure to abide by 807 KAR 5:001 , Sections 14(1) and 15(2). According 

to Bernheim Arboretum, those regulations require a separate CPCN application to be filed 

for the Bullitt County natural gas pipeline project, which application would have allowed 

for public notice and an opportunity to be heard regarding the need for the pipeline and 

the reasonableness of the proposed route. Bernheim Arboretum requests that the 

Commission finds that it has standing to establish a prima case through its formal 

complaint, void the CPCN for the Bullitt County pipeline, require LG&E to apply for a 

CPCN for the Bullitt County pipeline, and allow interested parties to intervene in that case. 

On September 19, 2019, LG&E filed a response brief, arguing that Bernheim 

Arboretum has failed to meet the elements of standing and that Bernheim Arboretum's 

attempt to obtain retroactive relief by using the complaint procedure to circumvent the 

appeal process should be rejected. LG&E asserts that Bernheim Arboretum does not 

have standing to claim that it would be entitled to receive notice of a CPCN application 

for construction of a natural gas pipeline because no such notice is required by statutes 

or regulations. Alternatively, LG&E asserts that even if such notice were required, 

Bernheim Arboretum was not entitled to receive notice because it acquired the property 

the Bullitt County pipeline will cross only in October 2018, which was more than a year 

after the CPCN was issued in Case No. 2016-00371. LG&E also asserts that Bernheim 

-4- Case No. 2019-00274 



Arboretum has failed to show a protected property interest or other legally recognized 

interest that was alleged violated by the Commission's decision in Case No. 2016-00371 

because no such interest exists. 

LG&E contends that Bernheim Arboretum fails to meet the elements of standing 

because Bernheim Arboretum has not suffered an actual injury, because any purported 

injury was not caused by LG&E's conduct, and because Bernheim Arboretum's alleged 

injury is not redressable. With regard to the element of actual injury, LG&E points out 

that the injury that is claimed to be suffered by Bernheim Arboretum stems from its fa ilure 

to receive notice of the Bullitt County pipeline project. LG&E contends that it has complied 

with all notice requirements associated with its base rate application in Case No. 2016-

00371 . LG&E further contends that as a gas customer, Bernheim Arboretum received 

more notice of the base rate application in 2016 than if the Bullitt County pipeline had 

been the subject of a standalone CPCN proceeding. That is because there is no statutory 

or regulatory public notice requirement in connection with a CPCN for the construction of 

a natural gas pipeline. 

LG&E takes issue with Bernheim Arboretum's argument that KRS 278.020(1 )(b) 

requires notice to the public of any hearing on a CPCN matter, contending that Bernheim 

Arboretum attempts to selectively rewrite the statute which provides the Commission with 

the discretion to hold a hearing into a non-discretionary notice requirement. LG&E 

asserts that the statute provides that the Commission may conduct a hearing for 

interested parties, but it is not required to do, and that the statute never so much as 

alludes to a notice requirement. LG&E further asserts that even if notice was required for 

construction of a natural gas pipeline, Bernheim Arboretum would not have been entitled 
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to receive notice because it was not a property owner at the time LG&E requested a 

CPCN. Rather, Bernheim Arboretum acquired the subject property over one year after 

the Commission issued the CPCN in Case No. 2016-00371 . LG&E states that any 

hypothetical harm that Bernheim Arboretum now alleges should be rejected as irrelevant 

conjecture and insufficient to establish Bernheim Arboretum's standing to file the instant 

complaint. 

LG&E also contends that Bernheim Arboretum lacks standing to file the complaint 

because its purported injury, i.e., lack of notice, is not connected to LG&E's conduct 

because LG&E complied with all notice requirements. LG&E notes that Bernheim 

Arboretum's injury results from Bernheim Arboretum's claim that the Commission failed 

to require LG&E to file a standalone CPCN application. LG&E asserts that such a claim 

should be properly characterized as challenging the findings of the Commission's final 

order granting a CPCN in Case No. 2016-00371. 

LG&E contends that Bernheim Arboretum's injury is not redressable because it 

requests retroactive relief in the form of voiding a CPCN ab initio, which the Commission 

cannot grant as a matter of law. LG&E argues that a Commission rate order can be set 

aside only upon a showing by tangible evidence that the case was tainted by malice, 

fraud, or corruption . LG&E also relies upon KRS 278.390, which provides that every order 

issued by the Commission shall continue in full force until either the Commission or a 

court of competent jurisdiction modifies or revokes the order. LG&E further relies upon 

KRS 278.270 for the proposition that the Commission may modify an earlier order as the 

result of a complaint, but that any such modification may only be done on a prospective 

basis. 
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